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DETAILED ACTION 

Election/Restrictions 

This application contains claims directed to more than one species of the generic 
invention. These species are deemed to lack unity of invention because they are not so 
linked as to form a single general inventive concept under PCT Rule 13.1. 

The claims are drawn to a myriad number of compositions too numerous for the 
Examiner to enumerate and it is impossible to search each and every permutation of 
components. This complexity is magnified when Applicant claims compositions where 
the catalyst, regulating agent and aerating agent are distinct (instant claim 3) and 
compositions where the catalyst or aerating agent is the same as the regulating agent 
(claims 9 and 12). Depending on the combination of components, each composition is 
potentially distinct. Applicant is required to elect a single fully disclosed 
composition for examination. By fully disclosed, the Examiner means the exact 
chemical structure of the components for each and every component in the composition 
must be identified. For example, it is not satisfactory to elect the regulating agent as 
inorganic hydroxides. A satisfactory election for the regulating agent would be 
magnesium hydroxide. 

The reply must also identify the claims readable on the elected species, including 
any claims subsequently added. An argument that a claim is allowable or that all claims 
are generic is considered non-responsive unless accompanied by an election. 
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Claims 1-4, 9, 12, 16, 21, 26, 38 and 39 are generic. Upon the allowance of a 
generic claim, applicant will be entitled to consideration of claims to additional species 
which are written in dependent form or othenA/ise include all the limitations of an allowed 
generic claim as provided by 37 CFR 1.141. If claims are added after the election, 
applicant must indicate which are readable upon the elected species. MPEP 
§ 809.02(a). 

The innumerable number of compositions do not relate to a single general 
inventive concept under PCT Rule 13.1 because, under PCT Rule 13.2, the 
compositions lack the same or corresponding special technical features for the following 
reasons: it appears as if the instantly claimed smoke composition comprising the 
instantly claimed components is taught in the art by Tsukki et al. (EP 0639331 A2). 

Tsukii et al. disclose an insecticidal and acaricidal smoke fumlgant formulation, 
which comprises: (A) 1 part by weight of granules A comprising 5 to 20 parts by weight 
of at least one pyreihroid compound as an active ingredient; 10 to 20 parts by 
weight of at least one inflammable substance selected from the group consisting of 
celluloid and polyvinyl nitrate; and 5 to 50 parts by weight of at least one organic 
blowing agent selected from the group consisting of azodicarbonamide, 
dinitrosopentamethylenetetramine and azo bisisobutyronitrile, the bulk specific gravity of 
the granules A being 0.3 to 0.9, preferably 0.3 to 0.6; and (B) 0.5 to 4 parts by weight, 
preferably I to 3 parts by weight, of granules B comprising 10 to 20 parts by weight of 
potassium perchlorate, 3 to 8 parts by weight of potassium nitrate and/or 1 to 5 parts 
by weight of potassium chlorate, 7 to 20 parts by weight of at least one burning agent 
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selected from the group consisting of starch, lactose, cellulose, sucrose, glucose, 
fructose and mannitol, 3 to 8 parts by weight of at least one heat generation-regulating 
agents selected from the group consisting of guanidine nitrate, dicyandiamide, 
phosphoric guanylurea and guanidine sulfamate, 15 to 30 parts by weight of at least 
one perchlorate-decomposing aid selected from the group consisting of potassium 
chloride, triiron tetroxide, sodium chloride, copper oxide, chromium oxide, iron oxide, 
iron chloride, active carbon and ferrocene and 20 to 50 parts by weight of at least one 
inorganic filler selected from the group consisting of aluminum oxide, clay, perlite, 
diatomaceous earth and talc, the bulk specific gravity of the granules B being 0.5 to 1 .1 , 
preferably 0.6 to 1.0 (page 2, lines 16-34). The mixing ratio of granules A and granules 
B is 1 to 0.5-4 (Claim 1). Kaolin clay is used in Example 1 (page 3, line 40). 

Since the composition of Tsukii et al. has the same amount of active as instantly 
claimed, then it is an effective dose of 0.5 mg/m^ to 40 mg/m^. Pyrethroid compound is 
an active ingredient. Potassium perchlorate and potassium chlorate are oxidizing 
agents. Starch is a reducing agent. The ratio by weight of oxidizing agents and reducing 
agents can be 20 parts potassium perchlorate + 3 parts potassium nitrate and 1 part 
potassium chlorate to 8 parts starch for a ratio of 24/8 = 3/1. Thus, the limitations of 
instant claim 1 are anticipated by Tsukii et al. Therefore, the Examiner can only 
conclude that Unity of Invention is lacking an election of species (composition) for 
examination is appropriate. 

Applicant is advised that the reply to this requirement to be complete must 
include (i) an election of a species or invention to be examined even though the 
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requirement be traversed (37 CFR 1.143) and (ii) identification of the claims 
encompassing the elected invention. 

The election of an invention or species may be made with or without traverse. To 
reserve a right to petition, the election must be made with traverse. If the reply does not 
distinctly and specifically point out supposed errors in the restriction requirement, the 
election shall be treated as an election without traverse. 

Should applicant traverse on the ground that the inventions or species are not 
patentably distinct, applicant should submit evidence or identify such evidence now of 
record showing the inventions or species to be obvious variants or clearly admit on the 
record that this is the case. In either instance, if the examiner finds one of the inventions 
unpatentable over the prior art, the evidence or admission may be used in a rejection 
under 35 U.S.C. 103(a) of the other invention. 

A telephone call was made to David Minken on 1/06/07 to request an oral 
election to the above restriction requirement, but did not result in an election being 
made. 

Applicant is advised that the reply to this requirement to be complete must 
include (i) an election of a species or invention to be examined even though the 
requirement be traversed (37 CFR 1.143) and (ii) identification of the claims 
encompassing the elected invention. 

The election of an invention or species may be made with or without traverse. To 
reserve a right to petition, the election must be made with traverse. If the reply does not 
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distinctly and specifically point out supposed errors in the restriction requirement, the 
election shall be treated as an election without traverse. 

Should applicant traverse on the ground that the inventions or species are not 
patentably distinct, applicant should submit evidence or identify such evidence now of 
record showing the inventions or species to be obvious variants or clearly admit on the 
record that this is the case. In either instance, if the examiner finds one of the inventions 
unpatentable over the prior art, the evidence or admission may be used in a rejection 
under 35 U.S.C. 103(a) of the other invention. 



Conclusion 

No claims are allowed. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Ernst V. Arnold whose telephone number is 571-272- 
8509. The examiner can normally be reached on M-F (6:15 am-3:45 pm). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Johann Richter can be reached on 571-272-0646. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

Ernst Arnold 
Patent Examiner 
Technology Center 1600 
Art Unit 1616 v 




JofTaruiR. Richter 
Supervisory Patent Examiner 
Technology Center 1600 



